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ABSTRACT 



Incidences of staff terminations under clouded 



circumstciHces are filled with legal and ethical dilemmas. The 
benefits of an informal process similar to "plea bargaining" are 
discussed. There is less emotional and financial toll for the accused 
employee, and school boards benefit as well in terms of the media, 
cumbersome disciplinary procedure, and the prospect of forcing third 
parties to testify. Discussed is the disturbing provision often 
written into termination agreements that prohibits the school system 
from disclosing the reasons behind the employee's departure from the 
district. The New York State School Boards Association policy 
services department developed a school employees termination policy 
that allows the school board to enter settlement negotiations on a 
sure footing. (SI) 
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Ethical dilemma in staff terminations — avoided! 



hy Robert J. RcuieK l'^S(f 



One of the most troiil^liiig dcL isu)n.s fac- 
ing a superiniendcni ocl ui s when [he 
person is called on to give a refeivnce 
for a tornxr employee who is leaving or 
lias left the school sysieni under clouded 
circumstances ( i.e.. without a formal Lie- 
termination of guilt or innocence). Such 
incidents are filled with legal and ethical 
dilemmas. 

A settlement ir.ight appear to be the 
practical and prudent course to take 
when faced with a protracted due proc- 
ess procedure and quadruple-digit le- 
gal fees. A "deal" might include a "buy- 
out" (or payment) to the employee as 
well as dismissal of the charges. But 
school officials who agree to "hush- 
hush" deals or "buy-out" settlement.s 
with .staff members char\>ed with di.sci- 
plinary offenses (e.g., child abuse) may 
only aggravate the serious and most sa\' 
the growing problem of recurring! mis- 
conduct by empKnees 

Settlements may proiiu.se the staff 
member that prospective employers 
will be told nothing about the alleged of- 
fen.se in return for an immediate resig- 
nation. Sui h "deals" save the school .sys- 
tem titne. e.\pen: auvl unfavorable 
publicity but if the charge of sexual, 
physical, or drug alxi.se is true, the em- 
pl()yee could commit a similar offense 
after being hired by an unsuspecting 
school sy.stem. 

Patli of least resistance 

\X*hether the offense trig^^ers a legal or 
contractual disciplinary i')rocedure. 
many school .systems engage in an infor- 
mal process similar to "plea bargain- 
^ ing" Both sides obvie)Usly benefit from 
^ an informal settlement of the charges. 
^ Accused emploN'ees no longer have to 
^ worry about the emotional and financial 
\ loll of lengthy due process hearings or 
C)J what might be placed ewntualK- in their 
O 

^ Robert R(i(ier is director of policy ami risk 
tmm^emefU sopi ices for tlx' Men - )brk sState 
^ Scf,x)ol H(Kir(hi /Xssociatiopi. 
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personnel records. An employee, 
whether innocent or guilty plausibly 
could be tempted [o "settle" in i)rder to 
saw face. 

ScliiH)l bi)ards. ti)o, benefit fr^Mii the 
deals, particularly if the charges against 
the empK)yee are difficult U) pnnv. The 
pri)spect iif forcing third parties — es- 
pecially children — [o testify is an un^ 
comfortable one for many bi)ards. Other 
advantages of settlement include: 

• keeping the matter out of the 
neWs. Once aired, the press usu- 
ally concentrates on the incident 
at the expense of other school is** 
sues. 

• bypassing the cumbersome and 
expensive disciplinary proce- 
dure. 

According to a 1982 report by the 
New York Suite Council of School Super- 
intendents, disciplining a tenured teach- 
er(duringihe 1980-81 scliool year) took 
approximately 3^*" days from the time 
the board brtxight charges until the 
heariiig panel rendered a decision. The 
average cost to the scIkk)! board was 
$-*0.000. Salar\' payments to the sms- 
pended teacher (lea\*e with \x\y) added 
at least $18,000 to the expen.-ie sheet. 
There is no reason to believe these fig- 
ures haw decre;Lsed. 

1\vo other factors encourage deal- 
making and .settlements between school 
boards and employees. First, neither 
side is certain of "winning" the case if 
the matter is resolved ircoixiing to offi- 
cial procedure. Second, ewn a fa\*ora- 
ble decision could be appealed, thus 
tapping more time, money and efTort. 

Legal, yes; moral, no 

A disturbing provision often written into 
terniinati(^n agreements pr(4iibits i|-»e 
school sy.st/m from disclos'ng the n bi- 
sons behitxl the employee's departure 
from the district. The language might 
suppress information critical to a pro- 
spective employers as.sessment of the 
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applicant. While the provisi^Mi is legal. 
sctn)i)l tM)ards .sln)ukJ weigh carefully 
the iiKM'al ci)nsideratu)ns of such action. 

As with so mat;\* i.ssues, anticipatory 
polity deveK)pment can .save school of- 
ficials a grei-.t deal of agoni/ing when 
they are ci)nfn)nted with the problem. 
Hven if an inherwise strong polic\" al- 
ii )ws for settlement on a case-by -case ba- 
sis. the bo'Mxi nevertheless a.ssunies an 
as.senive pi)si(ii)n when terniinatkni dis- 
cu.s.sii)ns begin. 

Sample policy 

The New York State School Hoards As- 
sociation policy services department 
has de\vk)ped a pi)lic\" that issues a 
striMig statement to school employees: 
The sclnx)l bi)ard will not be a party to 
any settlement that would forfeit its right 
to inft)rm prospective enipK)yers or the 
State EducatiiMi Department of the rea- 
si)n for a resignation. 

11'} *nsure ihat defamatory or stig- 
matizing — and potentially libelous — 
.statements are made, the policy forbids 
a school board member or staff mem- 
ber (with the exceptum of the superin- 
tendent or a designee) to discuss public- 
ly the situatkMi. 

The policy also requires the superin- 
tendent or designee to consult legal 
counsel before making such a statement 
in order in ensure its accuracy and re- 
levancy Furthermore, the policy re- 
(|uires .school officials to report an\' al- 
legations of seru)us misconduct to ap- 
propriate authorities. (The [policy lia.s 
been included in the administrator's 
cop\' of (pdciting,) 

Take a stand 

The adoption of this t\pe of polic\' al- 
K)ws the school board to enter settle- 
ment negotiations on a sure footing: 
seiAv.s notice to employees and the com- 
munity that the school system will not 
"sweep under the rug** allegations of 
employee misconduct; and protects fu- 
ture employers and students b\- ensur- 
ing full di,sck)sure of employee 
records. ' ■ 
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Sexual misconduct by teachers 



Dclicaic aiul irickx* tor school boards to 
^rappk* with, the issue of sexual mis- 
eonduet l^y teachers looms larj»e on the 
hori/on of board responsibility io en- 
sure sate, nunuring schools. 

/Vs public employees, teachers ha\'e a 
lejial obli^?ation to upln)kl the reputation 
of their employers; as role models^ 
teachers must avoid scandal in Girder to 
maintain their "fitness to teach." He- 
cause of their close contact with chih 
dren, teachers are hekl io the highest 
standard of conduct in their relations 
with students. 

Iwo atvas of misconduct \'ii)late the 
stewardship entrusted to teachers: the 
sexual nhuse of or romatitk itwoliv- 
mefit with students and aetUms that 
ennie ffx' ahility to serve nsl>ositive role 
models. 

Although infrequent, such incidents 
doDCCur Thepc )tential injury to impre.s- 
sionable students and to the schools* 
reputation can take years to mend. 
Hoards, however, can do more than 
hoix* the \\\)\s{ doesn't happen. Sc und 
polia- dewlopmeni lollowed by the pol- 
icy's wide dissemination in the schools 
and community are prevention meas- 
ures. Then, ?t' miscoiuluci occurs, re- 
M)lvin^ the matter proceeds on a more 
even keel, with the board on tirm 
ground in meting out necessary disci- 
pline. 

Sexual abuse of studente 

"Since a s^ngle incident of inappropriate 
sexual conduct may provide grounds for 
dismissal," writes Richard l\)ssey 
( Legal .\spccts of Child Abuse and Pub- 
lic Schools," School Late irt Rerieie 
NS6) school officials can lake strong 
action against offenders. The verifica- 
tion of the .student's account (alwa\ s be 
wary of false allegations by students) 
immediately .should trigger the discipli- 
nary process. An Illinois appeals court, 
for instance, uphekl the dismissal of a 
physical education teacher wlio pinched 
several second gi\ide girls, even though 
he\Nas offereil no chance to impixnv in 
accordance wi^h statutory require- 
ments. 



Courts, in .some circumstances, have 
held school ofHciuls responsible for a 
teacher's sexual c^^nduct with students. 
"A school lioard r be lial^le for a sex- 
ual as.sault by a sckjoI employee if the 
schc/)l di.strict engaged in negligent .su- 
per\'ision" or if the act was "reasonabK' 
foreseeable," writes Fo.ssey 

A California appeals court in I9H7 ti>r 
example, ruled that a school boaixl's 
"care-taking" re.sjX)nsibility makes it 
potentially liable U)r a teachers nioles- 
tatii)n i)f a live-year-i)ld .student. 

In 198*^ a federal district court in Mis- 
.si)uri al.si) alK)wed six .students U) sue 
the .schiH^I bi)ard (ov not preventing ah 
leged sexual abuse by a teacher after 
schiH)l i)fHcials failed to investigate re- 
pi )rtsi)f mi.sconduct. 

A school board, hi)weven is less re- 
sporisible ft)r preventing a teacher's to- 
mantic irm)lvemeni with a student. In 
Kim[)tou i\ Sdx>ol Distfia ofNew Ushou 
( 19H'^). a VC'isconsin appeals court re- 
fused ti) find schin)l officials liable for 
t)egligence in alk)winga.sexual relation- 
.ship ti) d- velop. The plaintiff did not 
.show that I. *^ distpct kjiew, or lud rea- 
son to know, of the affair. 

The benefits of having a polia' to pro- 
hibit teachers from tiaiching students 
except in case of an emergency might 
be outweighed by its educatti)nal dis- 
advantages. Although such a piilicy re- 
lieves hoards of the need to determine 
whether the touching was harmle.ss or 
sexual, the ban al.so curtails positive 
physical contact between teachers and 
students (e.g., comforting and friend- 
ship). 

. ph\\sical contact between leac ^ei* 
and student .should be a natural ingre- 
dient of that interactive relation.ship," 
says David W Anderson (Qnitivporary 
liducatum, Summer 19H"). The poorest 
teaching, he adds, is "clinical and im- 
pers( ma I." 

School boards should consider adopt- 
ing a strict polity prohibition of dating 
or of ei\gaging in any other social activ- 
ity that is not a legitimate part of the 
school program. 
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Private lives & sexuality 

School boards seeking to dismiss 
homosexual teachers have relied on 
laws or policies allowing terminations 
for "immorality;' Courts, in turn, haw 
reviewed sonWof the.se cases as pcneo- 
tial vic^lations of the teacher's I'ifth and 
Fourteenth Amendment protections of 
liberty (.sexuality) aiul properly (job) 
against arbitrary action. 

Court decisic^ns generally have made 
it difficult for employees to briog suc- 
cessful action against schcx)l officials. 
I'N'en when a teacher succeeds in .show- 
ing a protected interest, the employee is 
entitled only to appropriate due process 
hearings, not neces.sarily reinstateineni. 

In another type of case, teachers — 
claiming a constitutional "right of pri- 
vacy" — challenge pc^licies or laxs'S pros- 
cribing imnn)rality The extension of 
this right to private sexual conduc* re- 
mains a controversial topic. The Su- 
preme Court has upheld state laws cri- 
minalixing sodomy as being a rational 
way to prex'ent moral delinquency, but, 
on the other hand, has acknowledged 
that it has "not definitely an.swered the 
difficult c}ue.stion whether and to \Nhat 
extent the Constitution prohibits state 
statues regulaiirig private consensual 
sexual behavior among adults .... 
{Canyv l\>putatio}i Sorices, 19H''). 

School bi)ard action against a teacher 
is i)n tirnier ground when the offense vi- 
olates a s'.ate law. Otherwise, hcxirds 
must .shi)w either an ad\'erse impact c/n 
teacher performance ot publ ic notoriety 
(which is not due to the actions of 
schiii)l officials). Usually notoriety* must 
iin'oK e actions by a teaclier or speech 
voicing a per.sonal interest, rather than 
speech on homosexual it\' as a public is- 
sue. l\iblic "flauntmg** al.so strengthetis 
the case for dismissal. 

Other relevant factors: 

• when the incident occurred; 

• whether tlie incident occurred in 
a private or public place; 

• the age and maturity of the stu- 
dents assigned to the teacher; 

• extenuating circumstances sur- 
rounding the incident; 

• and the likely recurrence of tlie 
conduct. 

Legal protection 

State laws, local ordinances, and union 
c(^ntracts niay confer additional riglits 
and responsibilities on both j^arties; 
consult u)ur school attornev bef<)re p< )1- 
ky development and board action in this 
area. 

Due process procedures .slu)uld be 
followed in all ca.ses of employee di.sci- 
pline. These will vary according to local 
jurisdicticm and the type of offense. 



Prior to termination, employees should 
receive notice and a hearing, although 
an evidentiary process isn't always re- 
quired. . . an indictment may not be 
necessary • where rhe charges are as 
egregious as child abuse" by a ttticher. 
according to the July 1988 issue o( In- 
quiry & Analysis. 

The best defense . . . . 

Minimizing the incidents of sexual mis- 
ccMiduct depends on effective and thor- 
ough hiring practices, sound and well 
publicized policies, and prompt investi- 
gation of suspected offenses. 

Give ana receive full disclosure. 
School officials face a double-barrelled 
gun of responsibility in giving and get- 
ting proper employment references. 
When asked for a reference, a personnel 
director must provide enough informa- 
tion to avoid a "negligent referral" law- 
suit but avoid publicizing unsubstantiat- 
ed rumors that could result in a defa- 
mation suit by the former employee. 
One answer is to require an official 
finding of innocence or guilt before ac- 
cepting an employee s resignation, 

School officials, within the scope of 
state law, should conduct a complete 
background investigation of applicants, 
including criminal records, child abuse 
records, and employer references. 
School districts may be held liable for 
tlieir failure to uncover an applicant's of- 
fenses even though the state aces not re- 
quire background checks. 

Stumbling blocks are common — for 
instance, finding arrest records (when 
no conviction occurred) or the original 
charge (when the defendent plea bar- 
gains to a lesser charge). At the February 
1989 meeting of the Council of School 
Attorneys, James Walsh advised, "Some 
people are wrongfully arrested, but in 
the majority of cases ther e is so.mething 
to it, and so there is a risk.*' However, 
"the rules are more fuzzy*' on whether 
employers can turn down'an application 
solely on the basis of an arrest, he said. 

Prevent misconduct with policy. Re- 
view current policies on the supervision 
of employees. Request that teachers 
leave their classroom doors open; en- 
courage frequent classroom observa- 
tion by visitors and administrators; con- 
sider team leaching options that assign 
two or more adults to each work station; 
require special supervision of teachers 
in relaii\'ely isolated areas of the school 
or grounds; and make employees fully 
aware of the board's conduct policy 

Immediately investigate probfems. 
First, make sure scbool administrators 
are familiar with relevant provisions in 
labor contracts, state laws, and school 
policies. In the area of romantic>iijoK«-, • 
ment with students. Victor Ross [Sap*-* j 
intendent of Aurora (CO) Schoolsfad-"' 
vises administrators to immediately as- 
sess three factors: the age of the student; 
whether the student s stor>' is backed up 



by a complaint made by an adult; and 
corroborating evidence. "Even if cf 
the2>e three critical factors is missing 
[and the principal is convinced of the 
teacher's guilt] he or she still has an op- 
tion to try the power erf persuasion, the 
ability to bluff* the employe *; into re- 
signing* (Executive Educator, March 
1981) 

In areas of teacher condua outside of 
school hours ^and not involving stu- 
dents), rememL f^r that the aaiviiy must 
compromise the fimess to teach or the 
schools' reputation, Tlie effect of the 
teacher's behavior on students is 
relevant. ■ 
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